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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC  20554 

In the Matter of 
 
Expanding the Economic and Innovation 
Opportunities of Spectrum Through Incentive 
Auctions 
 

) 
) 
) 
) 
) 
) 

GN Docket No. 12-268 

PETITION FOR RECONSIDERATION 

 Journal Broadcast Corporation, licensee of Television Station KGUN-TV, Tucson, 

Arizona (“KGUN”), by its attorneys, pursuant to Section 1.429 of the Commission’s Rules, 

hereby respectfully requests reconsideration of one aspect of the Report and Order issued in the 

above-captioned proceeding in which the Commission adopted rules to implement the broadcast 

television spectrum incentive auction.1  In an effort to mitigate reception problems that KGUN, 

which operates on VHF Channel 9, experienced following the digital transition, Journal filed a 

minor modification application in September 2009 requesting authority to increase KGUN’s 

operating power (File No. BMPCDT-20090918ABY).  Processing of this application was 

delayed due to factors beyond Journal’s control.  As a result, the application is now subject to the 

processing freeze the FCC issued on April 5, 2013 in preparation for the incentive auction.2  

The sole purpose of the KGUN modification application is to enhance the station’s 

service so that it can serve viewers who are unable to receive the station’s over-the-air post-

transition VHF signal.  Grant of the application would result in a small increase in the KGUN 

1 Expanding the Economic and Innovation Opportunities of Spectrum Through Incentive Auctions, Report and 
Order, 29 FCC Rcd 6567 (2014) (“Report and Order”).

2  See FCC Public Notice, Media Bureau Announces Limitations on the Filing and Processing of Full Power and 
Class A Television Station Modification Applications, 28 FCC Rcd 4364 (MB 2013) (“Freeze Notice”).
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noise-limited signal contour, and therefore cannot be amended to comply with the filing 

limitations set forth in the Freeze Notice.  For the reasons set forth below, Journal requests that 

the Commission’s conclusion in the Report and Order – that facilities modification applications 

that were on file but not granted by April 5, 2013, and that were not amended to comply with the 

filing limitations set forth in the Freeze Notice, that are constructed and licensed prior to the Pre-

Auction Licensing Deadline will not be protected in the repacking process3  – not be applied to 

the KGUN modification application.  For the reasons set forth below, Journal submits that failure 

to protect KGUN’s modified facilities during repacking would be inequitable and contrary to the 

public interest.  

I. Background

KGUN is an ABC affiliate that currently broadcasts on digital channel 9.  On June 12, 

2009, the Station transitioned its digital operations from its pre-transition UHF Channel 35 to its 

post-transition digital facilities on VHF Channel 9.  Like other stations operating with post-

transition VHF channels, following the digital transition KGUN received complaints from 

thousands of viewers who could no longer receive the station over the air.   

Journal took several actions in an effort to resolve these VHF reception issues.  For 

example, Journal accelerated its efforts to initiate digital operation of TV translator K16EO, 

which rebroadcasts KGUN.  Journal filed a digital flash cut application for K16EO (File No. 

BDFCDTT-20090624AEA).  That application remains pending.  To enable Journal to initiate 

digital service on the translator as quickly as possible, Journal filed an STA requesting authority 

to begin digital operation on K16EO in accordance with the parameters specified in the 

application.  The STA was granted on July 20, 2009 and has been extended.  The last extension 

3  Report And Order at 6662 (¶ 212)
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request, which remains pending, was filed on January 10, 2011 (see Attachment A).  The 

operation of digital service on the translator did alleviate, to some extent, the VHF reception 

problems.  However, because of the secondary nature of the translator, Journal sought to provide 

improved coverage with its main station facilities and filed the minor modification application 

requesting authority to increase KGUN’s authorized power.   

 Processing of the modification application was delayed for two reasons that were beyond 

Journal’s control.  First, the application was determined to be mutually exclusive with a Petition 

for Rulemaking filed by KM Television Flagstaff, L.L.C. (“KM Television”) for Station 

KCFG(TV), Flagstaff, AZ (BPRM-20080620AOF).  By letter dated October 25, 2011, the Media 

Bureau provided Journal and KM with 90 days to resolve the mutual exclusivity.  The parties 

initiated discussions promptly and jointly requested extension of the 90 days to resolve the 

interference.  The parties executed an Interference Acceptance Agreement on March 13, 2012.  

On March 20, 2012, Journal filed an amendment to the KGUN modification application to 

change the requested maximum effective radiated power to 36.5 kW, and included a copy of the 

Interference Acceptance Agreement.  Second, the application required concurrence from Mexico 

because of the proximity of Tucson to the Mexican border.  Journal’s consulting engineer was 

recently informed by the International Bureau that Mexican concurrence was received on July 3, 

2013.  At that point, however, the application could not be granted because it was subject to the 

Freeze Notice.  Thus, although the KGUN modification application was filed within months of 

the digital transition to address the station’s VHF reception problems, which have been widely 

documented, the application is now subject to the Freeze Notice imposed several years later.  

In the Report and Order, the Commission stated that it will direct the Media Bureau to 

begin processing modification applications that were pending prior to the freeze and were not 
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amended to comply with the limitations set forth in the Freeze Notice, but that facilities proposed 

in such applications, even if authorized and licensed prior to the Pre-Auction Licensing 

Deadline, will not be protected in the repacking process.4   

II. Failure To Protect The KGUN Modified Facilities In The Repacking Process Would 
Be Contrary To The Public Interest and Inequitable                          

Journal respectfully requests reconsideration of the Report and Order to ensure that the 

KGUN modification application is processed expeditiously so that the requested modified 

facilities can be constructed and licensed prior to the Pre-Auction Licensing Deadline, and to 

ensure that these facilities will be protected during the repacking process.  To penalize KGUN by 

forcing it to accept inferior facilities from which it is unable to provide service to all of the 

viewers the station served prior to the digital transition    simply because Mexican concurrence of 

the proposed maximized facilities was not obtained until after the freeze went into effect    would 

be contrary to the public interest and inequitable.   

Reception issues experienced by digital stations operating on VHF channels have been 

widely acknowledged by the Commission.  In the National Broadband Plan issued in 2010 to set 

the stage for the Incentive Auction, the Commission stated as a goal that:  “The FCC should 

pursue additional options to address VHF reception issues, such as increased power limits or 

adoption of enhanced antenna and receiver standards . . . . Since the transition to digital, many 

VHF stations have reported that some over-the-air viewers have experienced degraded reception 

due to the impact of environmental radio frequency noise on their digital signal.”5   

4 Id.

5 Connecting America:  The National Broadband Plan, 50 CR 1, Chapter 5 and n. 122 (2010).  See also Amendment 
of Section 73.622(i), Final DTV Table of Allotments, Birmingham, Alabama, Report and Order, 25 FCC Rcd 1970 
(MB 2010) (concluding that substitution of UHF digital channel for VHF digital channel would further the public 
interest by eliminating reception problems associated with digital broadcasting on VHF channel).
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In the Report and Order, in discussing the option for stations to bid in the reverse auction 

by offering to move from a UHF to a VHF channel to make available their UHF spectrum for the 

forward auction, the Commission emphasized again that stations operating digital facilities on 

VHF channels frequently experience reception issues.  The Commission adopted a proposal “to 

afford favorable consideration to post-incentive auction requests for waivers of the VHF power 

and height limits for winning UHF-to-VHF bidders that may be necessary to resolve coverage 

problems on their new channels,” and noted that it had granted similar waivers following the 

DTV transition to help stations operating on post-transition VHF channels resolve reception 

issues.6   

In this case, Journal is not requesting any type of waiver of the permissible power and 

height limits, but is merely asking that the maximized facilities KGUN promptly requested post-

transition be protected during repacking so that the station’s ability to serve its viewers is not 

compromised.  During and following the digital transition, the Commission repeatedly 

acknowledged that television broadcasters would have the opportunity to maximize their 

facilities to permit them to replicate the areas to which they provided service with their analog 

facilities.7  Failure to protect the KGUN modified facilities during repacking would be 

particularly inequitable because the service improvements KGUN has been able to implement by 

providing digital services on translator Station K16EO, which are only authorized on a 

temporary basis, will not be protected during repacking.8  Without protection during repacking of 

6  Report and Order at 6726 (¶ 371 and n. 1101) (emphasis added).  

7  See, e.g., Second Periodic Review of the Commission’s Rules and Policies Affecting the Conversion to Digital 
Television, Report and Order, 19 FCC Rcd 18279, 18311 (2004). 

8  See Expanding the Economic and Innovation Opportunities of Spectrum Through Incentive Auctions, Report and 
Order, 29 FCC Rcd 6567, 6676-77 (2014). 
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the maximized facilities proposed in the modification application or the K16EO digital facilities,  

KGUN would be unfairly prevented from providing numerous over-the-air viewers in the Tucson 

market with ABC programming, local news and other highly-acclaimed local programming.  

This result would be inconsistent with the public interest and the Commission’s longstanding 

goal to preserve reception to over-the-air television households.  

III. Protection Of The Modified KGUN Facilities Should Not Limit The Commission’s 
Repacking Flexibility                           

The Commission’s justification for its decision not to protect in the repacking process 

facilities authorized in applications that were not amended to comply with the Freeze Notice 

filing limitations is that the applications have the potential to constrain the Commission’s 

repacking flexibility and to destabilize its database.  For the reasons discussed above, the equities 

of permitting KGUN to preserve its pre-transition service should outweigh any impact the 

modified KGUN facilities would have on repacking flexibility, particularly given that the delays 

in processing the application were outside Journal’s control.9  In any case, it is unlikely that 

protecting the KGUN modified facilities on VHF Channel 9 will impact the Commission’s 

repacking flexibility in the Tucson market.  In a recent decision issuing a Notice of Proposed 

Rulemaking for the substitution of VHF Channel 11 for Channel 21 for Station WPXS(TV), 

Mount Vernon, Illinois, the Bureau observed that the substitution of a VHF channel would not 

impact its repacking flexibility.10  The Engineering Statement attached hereto as Attachment B 

9 In the Report and Order, the Commission explained that it granted a waiver of the Freeze Notice for a 
modification application filed by Station KERA-TV, Dallas, Texas to move to a new tower site, and would protect 
the modified facilities in the repacking if licensed by the Pre-Auction Licensing Deadline because the equities in 
favor of preservation outweighed the impact on repacking flexibility.  See Report and Order at 6662 n. 675. 

10 Amendment of Section 73.622(i) Post-Transition Table of DTV Allotments, Mount Vernon, Illinois, MB Docket 
No. 14-139 (MB Sept. 4, 2014).  See also Report and Order at 6656 n. 649.
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demonstrates that protection of the proposed KGUN modified facilities “should have absolutely 

no preclusive impact on the repacking process.”  KGUN’s consulting engineer reviewed all full 

power and Class A stations located within 273.6 kilometers of the KGUN transmitter site to 

determine whether it would be feasible for any of these stations to voluntarily seek to move to 

Channel 9 and provide the requisite protection to KGUN’s existing facilities.  This review 

concluded that such a move would not be feasible. 

IV. Conclusion

 For the reasons set forth herein, Journal respectfully requests that the Commission not 

apply its conclusion – that facilities proposed in pending modification applications that do not 

comply with the filing limitations set forth in the Freeze Notice that are constructed and licensed 

prior to the Auction deadline will not be protected during repacking – to the pending KGUN 

modification application. 

Respectfully submitted, 

 JOURNAL BROADCAST CORPORATION 

By:    /s/     
 Sally A. Buckman 

Lerman Senter PLLC 
2000 K Street, NW, Suite 600 
Washington, DC  20006 
(202) 429-8970 

September 15, 2014 Its Attorneys 


























